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NEGOTIABLE INSTRUMENTS LAW AS AF- 
FECTING DRAWEE BANK PAYING A 
FORGED CHECK, 





Two of the Missouri Courts of Appeal 
have recently held, that the Negotiable In- 
struments Law has foreclosed question 
whether the bank upon which a forged 
check is drawn, may, after payment of 
same, recover from a bona fide holder who 
presents same for payment, both courts rul- 
ing adversely to the bank. Bank of Rolla 
v. First Nat. Bank, 125 S.. W. 513; 
National Bank of Commerce in St. Louis 
v. Mechanics’ American Bank, 127 id. 429. 
These rulings were possibly obiter, because 
the same conclusion was reached in each 
case upon other grounds. In the latter 
case, however, the opinion plants itself 
mainly upon the proposition, that such is 
the effect of the Negotiable Instruments 
Law. In the former case reference to this 
Law is more incidental. 

The opinion in the latter case regards 
this result as being so certain that the 
writer thereof saw “no necessity for elab- 
orate discussion” or for expressing any 
leaning to either of the “opposing lines of 
decision, each emanating from courts of the 
highest authority and most reputable stand- 
ing for judicial learning,” at the same time 


admitting that in neither of these lines is’ 


there found any reference to the Negoti- 
able Instruments Law. 

Naturally one would be led to wonder 
whether or not a statute, which by the 
efforts of the Commissioners on Uniform 
Laws has been enacted in thirty-five states, 
really suppresses, or should be construed to 
suppress, such a formidable conflict in de- 
cision as has existed on this subject. 





The section relied on by the Missouri 
courts is 62, which reads: “The acceptor 
by accepting the instrument engages that 
he will pay it according to the tenor of his 
acceptance ; and admits: (1) The existence 
of the drawer, the genuineness of his sig- 
nature and his capacity and authority to 
draw the instrument, and, (2) the exist- 
ence of the payee and his capacity to in- 
dorse,” and, in connection thereWith, sec- 
tions 185 and 188. 

Section 185 says: “A check is a bill of 
exchange drawn on a bank payable on de- 
mand, Except as herein otherwise pro- 
vided, the provisions of this act applicable 
to a bill of exchange payable on demand 
apply to a check,” and section 188 says: 
“Where the holder of a check procures it 
to be accepted or certified, the drawer and 
all indorsers are discharged from all lia- 
bility thereon.” 

Both of these courts consider that pay- 
ment is at least the equivalent of acceptance 
and one of them quotes another like court 
of that state that: “A payment of the bill 
is more than an acceptance, for the one is 
an obligation to pay; the other a discharge 
of the indebtedness represented by the bill.” 

The great abundance of conflicting cases 
give fair right to presume, that such a 
statute, drawn to be proposed to all the 
states, should have been intended to allay 
this conflict, and it is not going too far 
to say that the learned Commissioners on 
Uniform Legislation made a great omis- 
sion if they overlooked this conflict. It 
seems to us, indeed, that these Missouri 
cases have made a very important discov- 
ery in commercial law, if their conclusion 
is well-founded. 

Nevertheless our view is rather, that the 
fault is with the Commissioners than with 
the courts which have failed to refer to 
this law, as the position taken by the Mis- 
souri courts seems to us without support. 
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It is to be noted, that section 185 does 
not say a check is to be regarded like a bill 
of exchange, but only like “a bill of ex- 
change payable on demand,” and section 
188 makes acceptance of a check operate a 
very different result from the acceptance 
referred to by section 62. 
check constitutes, in legal effect, its reissue 
by a bank. 
that acceptance, by the drawee of a bill of 


No one will hardly contend 


exchange, which needs to be presented for 
acceptance, discharges the drawer and in- 
dorsers. The contrary is the case. It must 
be presented for acceptance, without un- 
reasonable delay or they will be discharged. 
Dan, on Neg. Ins., section 454. 

The holder of a check therefore, agrees 
to an acceptance, instead of payment, at his 
own risk, while, in the other case, he is 
compelled to seek acceptance. 

But we find further in Daniels on Nego- 
tiable Instruments, that: “There are some 
bills, such as are drawn payable immedi- 
ately on demand, which are not presented 
Section 
And by section 454 the author gces 


for acceptance but for payment.” 
482. 


minutely into this and shows there are even 
other bills not payable on demand, but at 
a fixed time from date, which need not be 
presented for acceptance to prevent drawer 
and indorser from being released. It is 
only when the period of liability becomes 
fixed by presentment, that this must be 
made. 

Assuming that this standard work states 
well-settled commercial rules, and for the 
text there is cited much. authority, may it 
not also be assumed, that section 62, refers 
to other instruments than those which need 
no presentment for acceptance, and that at 
all events it does not refer to bills of ex- 
change payable on demand? 

Mr. Daniels speaks of the custom of pre- 
senting bills payable within a fixed time af- 
ter date for acceptance, but he cites au- 
thority to the effect that an agreement not 


Acceptance of a. 





an indorser. Section 62, therefore, might 
contemplate all paper other than that pay- 
able on demand, but it seems scarcely pos- 
sible it refers to such as is. 

But there seems to us other reasons why 
payment should not be regarded as the 
equivalent of acceptance, with all the force 
and effect given to the latter by the terms 
of section 62, especially when it is attempt- 
ed to apply its provisions to an instrument 
payable on demand. In the first place, pay- 
ment does not continue the career of the 
instrument, so that subsequent indorsers 
might be prejudiced. It stops its course 
just as effectually as refusal to pay or to 
accept, and it vouches for nothing. In the 
second place, the status of parties existing 
at the time of presentment for payment is 
not changed to their hurt. 

Let us suppose an agreement by drawee 
bank to pay made to the holder of a forged 
check, but not evidenced according to com- 
mercial usage, and, when the paper is sub- 
sequently presented, closer inspection re- 
veals a forgery, would not such an agree- 
ment be without consideration? If an 
agreement to pay is not enforceable, why 
should payment conclude the payor? 

This reasoning, it is true, is along the 
line of the cases, which hold that payment 
does not preclude the drawee bank from 
resorting to the holder to whom payment is 
made, but it is in point as showing there is 
nothing in section 62, which should cause 
their conclusions to be restated. 

The legal effect arising out of acceptance 
may be two-fold—it fixes the accrual of ab- 
solute liability of drawer and prior indors- 
er and also makes of the acceptor an ob- 
ligor to future indorsees. Under the nego- 
tiable instruments act, the acceptor of a 
check becomes the drawer. 

But even in such case the inference does 
not seem irresistible that forged checks 
are also meant, because the contract of ac- 
ceptance is presumed to have a considera- 
tion behind it. There could arise a consid- 
eration in detriment to a subsequent hold- 
er, but whence could come detriment to 


to present for acceptance will not release 4 one procuring acceptance? 
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NOTES OF IMPORTANT DECISIONS 


TELEGRAPH—DUTY TO USE TELE- 
PHONE 
MESSAGE RECEIVED AT NIGHT.—The Ken- 
tucky Court of Appeals, recognizing the ruling 
that the usual method to which a telegraphic 
company is bound to deliver a message is by 
messenger, also holds that when the time of 
day when: messengers should be in waiting has 
passed, that use of a telephone may, under 
certain circumstances, be required of the com- 
pany to give notice of its having been re- 
ceived. Western U. T. Co. v. Price, 126 S. W. 
1100. 


The court thus speaks: “The fact that a 
company may establish reasonahle hours of 
service and be excused during specified hours 
and at certain places from delivering in per- 
son telegrams, will not relieve it of the duty, 
when its messenger is absent, of delivering 
an important telegram over the telephone, or 
at least of notifying the addressee that it has 
an important message for him, if it can com- 
municate this information from its office with- 
out incurring any cost. * * * These 
corporations are public servants. They 
owe a duty to the public to exercise reasonable 
diligence to transmit and deliver in due time 
all messages received; and, when this can be 
done over the telephone, at no expense and 
without leaving the office, there is no reason 
why they should not be required to do it. It is 
true that the ordinary method of delivering 
telegrams is by messenger, and that the sendee 
is entitled to have delivered to him in writing 
the identical telegram received. But this rule 
of law will not, and should not, exonerate the 
company from using the telephone in cases 
where its business and the settled rules of law 
do not demand that it shall be prepared to 
promptly deliver the written message by 
hand.” 


The message in this case was from a distant 
city notifying a wife of the serious _ill- 
ness of her husband. At her residence and 
at the office of the company were telephones. 
The message was received before 10 p. m., but 
not delivered until after 8 a. m. the next day. 
Thereby she was prevented from going away 
either upon a train that night or the following 
morning, and arrived after her husband became 
unconscious before his death. 

This is a somewhat flexible, not to say 
really a judge-made, rule, and how much it was 
made dependent upon the company being a 
“public servant,” is uncertain. No authority 
is cited. 


IN DELIVERY OF IMPORTANT’ 





MASTER AND SERVANT—HUMANITARI- 
AN DOCTRINE AS APPLIED TO EM- 
PLOYEES OF A RAILROAD COMPANY.—At 
page 163 of 70 Cent. L. J. we submitted some 
criticism of a decision by Missouri Supreme 
Court holding that the humanitarian doctrine 
does not apply to employees working on a rail- 
road with the same strictness as it applies to 
passengers or strangers. See Degonia v. Ry. 
Co., 123 S. W. 807. 

In other words, as applied to the facts, the 
holding was that where an employee's con- 
tributory negligence put him in danger of being 
run over and killed by an approaching train, he 
is not ent.tled in the same way, so far as lia- 
bility of the railroad for his death is con- 
cerned, to warning giving opportunity for es- 
carpe, as had ke been a passenger or a stranger, 
though warning could have teen given. 

We cited several cases which we thought 
opposed to so harsh a ruling, and herein quote 
from the opinion of Hallock v. Ry. Co., 90 N. E. 
1124, decided by New York Court of Appeals, 
where the deceased was the station agent of 
the railroad. The New York court said: 

“The deceased was aware that in compliance 
with his directions the switching, or cutting 
out of the freight cars was being carried on; that 
the work necessarily involved the movement 
of cars over the side track on which already 
some part of the freight train had three times 
passed. The track was straight for a long 
distance and the view thereover entirely unob- 
structed. With his knowledge of this situa- 
tion, he loiters for at least two or three min- 
utes on this track without looking to see if 
the movement of the trains thereon had ceased. 
The man with whom he was conversing ob- 
served the approach of the cars and escaped. 
The situation of the deceased was very dif- 
ferent from that of a passenger, who would 
have the right to rely on the presumption that 
his path from the train to the station would 
be safe and unobstructed. Indeed, it seemed to 
be part of the duty of the deceased to have 
seen that the rules of the company, made for’ 
the safety and security of the passengers, was 
observed, instead of which he took no heed 
of their safety or of his own. In this respect 
we think he was guilty of negligence. 
Though it was through his own negligence 
that the deceased was in a place of danger, 
this would not excuse the‘ ne2zligence of the 
train crew in running him down after his 
dangerous position was apparent. McKeon 
v. Steinway Ry. Co, 20 App. Div. 601, 47 N. 
Y. Supp. 374; Austin v. New Jersey Steam- 
boat Co., 43 N. Y. 75, 3 Am. Rep. 663; Silli- 
man v. Lewis, 49 N. Y. 379.” : 

Considering that the station agent was, in 








420 CENTRAL LAW JOURNAL. 


No. 23 








effect, a vice-principal of defendant, this lan- 


guage seems not only against, but intensely 
opposed to, the doctrine laid down by the Mis- 
souri court. 

The Missouri holding on this point was by 
a bare majority, but as to the New York case 
it is to be noted that there was a reversal and 
remand for new trial on other grounds. It 
might be claimed the point was not necessarily 
involved, further than if the Missouri doctrine 
were recognized there would have been mere- 
ly a reversal. The decision, however, was 
unanimous, and the award of a new trial recog- 
nized the right of plaintiff to establish his case 
despite the negligence imputable to deceased. 

The Kentucky Court of Appeals lately held 
that the failure of the foreman of a section gang 
to warn deceased of the approach of a fast 
passenger train (deceased being known to be 
of defective hearing) made the railroad liable 
for his death from being struck. Chesapeake 
& O. R. Co. v. Richards, 126 S. W. 1105. Con- 
tributory negligence does not appear to have 
been urged, and instructions asked by defend- 
ant seemed to concede that deceased was en- 
titled to warning. 


CARRIERS—STATE STATUTES REQUIR- 
ING THE FURNISHING OF CARS TO SHIP- 
PERS.—The case of St. L. S. W. R. Co. v. Ark- 
ansas, 30 Sup. Ct. 476, considered along with 
Houston & Tex. Cent. Railroad v. Hayes, 201 
U. S. 321, and other cases, exhibits very clearly 
that not only will the federal supreme court 
pronounce invalid statutes which upon their 
face are unreasonable as to “forbid the effi- 
ecacious carrying on of interstate commerce,” 
but it will examine closely into the evidence 
of a particular case to ascertain whether or 
not the excuse of a carrier for not furnishing 
cars under a valid statute should have been 
allowed. : 

In the case first above mentioned Mr. Justice 
White discussed carefully the opinion of the 
Arkansas Supreme Court in respect of its con- 
clusions drawn from statements of fact. He 
recognizes as a material fact the regulations 
of the American Railway Association about 
the interchange of cars, and its control over 
the situation by reason of their governing 90 per 
cent of the railroads in the United States, and 
the consequent inability of one railroad to 
change such rules. Indeed, there seems a 
distinct recognition of the fact that reasonable 
rules adopted by railroads through the Ameri- 
can Railway Association as their representa- 
tive, may te the determining factor of whether 
or not the operation of such a statute may, in 
a particular case, be deemed an unreasonable 
interference with interstate commerce. Such 





a combination as the American Railway Asso- 
ciation is called lawful, when its regulations 
are reasonable. 

Other special features of the particular case 
before the court are considered such as that 
the defendant in this case was one principally 
originating, rather than deriving, traffic, and 
the inference seems clear that wherever a rail- 


_Toad is proceeded against for penalties on fail- 


ure to furnish cars under any of these cases, 
the case becomes aprealable to the federal 
supreme court from any decision by the state 
court of last resort. Such was the appeal in 
this case, and there was no attack on the va- 
lidity of the state statute, but the finding of 
the state court upon the merits was reversed. 

For a further recent decision of one of these 
statutes, see Wall Milling Co. v. Atchison, T. 
& S. F. R. Co., 108 Pac. 137, decided by the 
Kansas Supreme Court. 








ARE EXECUTORY CONTRACTS OF 
MARRIAGE WHICH ARE NOT TO 
BE PERFORMED. WITHIN ONE 
YEAR, WITHIN THE STATUTE OF 
FRAUDS? 

Before undertaking the discussion of the 
exact subject of our thesis, let it be clearly 
understood that it is now well settled that 
executory contracts to marry do not come 
within the provision of the statute of frauds 
which avoid contracts not in _ writing, 
“made upon consideration of marriage.” It 
is true that in a very early English case 
it was once thought that all promises to 
marry must be in writing, by reason of this 
section of the statute,’ but the doctrine of 
that case was overruled in subsequent cases 
in England,? and was never followed in this 
country. This particular clause of the 
statute is now held to reach not mutual 
promises to marry, but ante-nuptial agree- 
ments by parties already under agreement 
to marry concerning property rights and 
other things, the consideration of which is 
the execution of the executory contract, to- 
wit, the marriage itself, 

But suppose an oral promise to marry is 


(1) Philpott v. Wallet, 3 Lev. 65. 


(2) Cork v. Baker, 1 Stra. 34; Harrison v. 
Cage, 1 Ld. Ray. 386. 
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not by its very terms to be performeed with- 
in one year. May this fact be pleaded in 
defense to an action for a breach of this 
promise? 

Strange as it may appear, there is no re- 
corded English decision on this exact ques- 
tion. But the first case to arise in this coun- 
try, and therefore to that extent the lead- 
ing case in establishing the rule that such 
contracts come within the section avoiding 
agreements not to be performed within a 
year, was the case of Derby v. Phelps.* 

In the Phelps case the defendant, who 
was then in school, orally agreed to marry 
plaintiff “at the end of five years,” when 
he expected to be through his studies and 
settled in business. At the end of five years 
defendant refused to carry out his prom- 
ise, and to plaintiff’s petition for damages 
for breach of the promise, pleaded the stat- 
ute of frauds, on the ground that the agree- 
ment to marry was not to be performed 
within one year. 

The Supreme Court of New Hampshire¥ 
in upholding the defendant’s contention, 
said: “This was an agreement which by the 
terms of it was not to be performed till the 
expiration of about five years; and hence 
comes within the very teeth of the statute. 
Had the tenor of the agreement been that 
the contract should be fulfilled on a certain 
event, which might or might not have hap- 
pened within a year, but which in fact did 
not happen till after a year, the agreement 
would not have been within the statute. But 
such was not the tenor of it. Nor can this 
description of contracts be taken out of the 
statute by the circumstance, that when the 
original statute of frauds passed during the 
reign of Charles II., these contracts were 
not sued at law, but were merely the sub- 
ject of proceedings to compel a perform- 
ance of them in the ecclesiastical courts. 
For numerous kinds of contracts, not then 
in use and not then prosecuted in the com- 
mon law courts, have since had birth under 
the new exigencies and improvements of 
society, and are all brought to the test of the 
general provisions of the statute.” 


The next case dealing directly with this 
question was Nichols v. Weaver.* In that 
case the evidence was not clear when the 
contract was to be pe: formed, but the jury 
made a special finding of fact under the 
trial court’s instruction, that “the contract 
to marry was not to be performed within 
one year.” On this finding the trial court 
set aside a general verdict for plaintiff and 
rendered judgment for defendant. The 
Supreme Court, relying exclusively on the 
case of Derby y. Phelps,® affirmed the judg- 
ment for the defendant. The argument 
neither of counsel for plaintiff or the court 
question the fact that the statute of frauds 
avoids contracts to marry, if such contract 
is not to be performed within one year, 

The next case holding such contracts 
within the statute of frauds when not to be 
performed within one year, is Ullman v. 
Meyer,® where the court says: ‘“‘As an orig- 
inal proposition it might be debated wheth- 
er the statute of frauds was ever intended 
Yto apply to agreements to marry. They 
are agreements of a private and con- 
fidential nature, which, in countries 
where the common law prevails, are 
usually proved by circumstantial evidence, 
and at the time the English statute was 
passed were not actionable at law, but were 
the subjects of proceedings in the ecclesi- 
astical courts to compel performance of 
them. Nevertheless, at an early day after 
such actions became cognizable in courts of 
law the defense of the statute of frauds 
was interposed, under that clause of the 
statute which denies a right of action upon 
any agreement made upon_ consid- 
eration of marriage unless the agreement 
is in writing ; and although it was held that 
such clause only related to agreements for 
marriage settlements, there seems to have 
been no doubt in the minds of the judges 
that promises to marry were within the 
general purview of the statute.” 

Other cases often cited as sustaining the 
rule of law announced im the preceding 


(4) 7 Kans. 373. 
(5) Supra. 





(3) 2 N. Hw 615. ir eae 


(6) 10 Fed. 241. (Construing the New York 
statute). | 
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cases, while they do not directly announce 
the rule that executory contracts to marry 
are within the general purview of the stat- 
ute of frauds, do so indirectly by exempt- 
ing the facts of the particular case from 
the operation of the section we have just 
considered.’ 


The first note of dissent to this rule was 


sounded in the case of Blackburn v. Mann.* 
In this case the question did not rise direct- 
ly, and the decision may be considered 
obiter. The facts in this case disclosed that 
there was just a general indefinite promise 
to marry, with no date set. So far as the 
contract in this case was concerned, it 
might have been performed within a year 
and thus clearly escape the operation of the 
statute of frauds under rules clearly defined 
in cases to be subsequently considered. 

But in the Mann case the Supreme Court 
of Illinois injected a new consideration into 
the discussion of this question by assert- 
ing that a contract to marry is sui generis 
in at least one respect, it can be considered 


as being renewed from time to time by 


every fresh protestation of affection. The 
court said: “Contracts of marriage, al- 
though defined as “civil contracts,” are pe- 
culiar, and it is, perhaps, not entirely ac- 
curate to say they are subject to the same 
strict construction as civil contracts in re- 
lation to property. As a general rule, it 
may be no accurate terms are used in mak- 
ing them, nor is it material any precise day 
be fixed, at the making of such contract, 


\ when it shall be fulfilled. Such matters are 
| usually for future consideration, and really 


form no material part of the contract. The 
law implies, such contracts im the absence 
of any special agreement,’ shall be per- 


(7) Paris v. Strong, 51 Ind. 339; Lawrence 
v. Cooke, 56 Me. 187, 96 Am. Dec. 443; Clark v. 
Pendleton, 20 Conn. 495; McConahey v. Griffey, 
82 Iowa 564. : : 

(8) 85 Ill. 222. 

(9) The italics are ours. They indicate to us 
a vital distinction as we shall later observe. 
Where no special date is fixed the contract can 
either be considered as possible to be performed 
within one year or as a continuing contract, 
impliedly renewed from time to time, but this 
can hardly be said of a definite, explicit agree- 
ment to be married at a time definitely ascer- 
tained and at a date fixed beyond a period of 





formed within a reasonable time. It is a re- 
lation that affects the happiness of thie 
parties for life, and it may be years may 
elapse after the engagement is understood, 
before any day is definitely agreed upon for 
consummation. Such contracts, until a 
breach is shown that terminates them, sicy 
be regarded as continuing contracts by cor- 
sent of the parties, and_hence are, in no 
just sense, within the statute of frauds.” 

The next cas€ of dissent is that of Brick 
v. Gannar.’® In that case the court argues 
the question originally, not apparently hav- 
ing the benefit of the argument in the Mann 
case, decided about seven years before. In 
this case A, in 1881, agreed to marry B “‘in 
the month of May, 1883.” A continued his. 
attentions until December, 1882, when he 
married C. The trial court had the jury 
make a special finding on the question: 
“Was there a renewal of such mutual prom- 
ise or agreement between the parties with- 
in one year before the month of May, 1883.” 
This was answered in the affirmative, and 
the general verdict for plaintiff was al- 
lowed to stand and judgment rendered 
thereon. 

The Supreme Court of New York ig- 
nored the special finding and argued gen- 
erally that the statute of frauds had no 
application whatever to executory contracts 
to marry. First, because contracts to mar- 
ry were not actionable at law when the stat- 
ute was first passed, in 1787, and therefore 
“not within the mischiefs which caused the 
passage of the act.” Second, because no 
such defense has ever been known in Eng- 
land, nor has any reported case ever consid- 
ered the question, and, therefore, “the fact 
that no such defense was ever made or 
heard of is cogent evidence against it.” 
Third, because to require such contracts to 
be in writing “would introduce a rae | 
contrary to the natural usages of life.’ 
Fourth, because the peculiar title of the 
New York statute containing the section 
under consideration has reference only to 


one year from the time the agreement is made, 
and where there is no subsequent superseding 
agreement, express or implied. 

(10) 36 Hun (N. Y. 1885) 52. 
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“fraudulent conveyances and contracts re- 
lating to goods, chattels and things in ac- 
tion, and would therefore not include prom- 
ises to marry, and that since the title of an 
act may be considered to limit the meaning 
of any particular word or words, it is 
clearly evident that such agreements were 
not intended by the New York legislature 
to be “included within its perview.” 

On the last ground stated in the opinion 
just referred to, the court attempts to dis- 
tinguish the cases of Derby v. Phelps,™ 
Nichols v. Weaver,!? and Laurence v. 
Cooke,"* the New Hampshire statute be- 
ing entitled simply “Actions ;” the Kansas 
statute, “Frauds and Perjuries,” and the 
Maine statute, “Prevention of Frauds and 
Perjuries in Contracts and Actions Founded 
Thereon.” Of course, it was necessary for 
the court to absolutely ignore the decision 
of Ullman v. Meyer,’* because that case 
also considered the New York statute. 


Another more recent case has swollen the | 


volume of the cases endeavoring to over- 
turn the rule announced in the earlier cases. 
In the case of Lewis v. Tapman,’® it was 
held, under the particular facts in that 
case, that a contract to marry “within three 
years” may possibly be performed within 
one year, and is, therefore, not within a 
provision of the statute of frauds as to 
“an agreement not to be performed within 
a year.” As this rule is clearly in accord 
with the rule announced in_ the earlier 
cases, the further argument of the court is 
clearly obiter. In this further argument 
the court takes occasion to accept the posi- 
tion of the New York and Illinois supreme 
courts, and hold generally that “a contract 
to marry is not within the provision of the 
statute of frauds requiring agreements not 
to be performed within a year to be in writ- 
irig. The argument in this case adds the 
further consideration that contracts to mar- 
ry are not purely civil contracts, and there- 
fore not embraced in the phrase “‘any agree- 


(11) 
(12) 
(13) 
(14) 
(15) 


Supra. 

Supra, 

56 Me. 193. 

Supra. 

90 Md. 294, 45 Atl. 459, 47 L. R. A. 385. 





ment.” The court said: “The objects of a 
contract to marry are totally unlike the 
purposes to be accomplished by any other 
contract. The relation it has in view is 
wholly distinct from the relation which any 
other contract would contemplate. The ca- 
pacity of the parties to it to enter into it is 
far less restricted as to age than in any 
other agreement. It can only be made be- 
tween a man and a woman. It has its origin 
in the natural law, and is the foundation of 
society. All these considerations indicate 
that the statute was not designed to em- 
brace it. Why should a contract of this 
nature be placed in the same category with 
one for the sale of goods or the perform- 
ance of labor, and be made subject to the 


‘provisions of an enactment obviously in- 


tended to regulate suits on undertakings 
relating to the ordinary dealings in trade 
and commerce?” 

With this presentation of the cases, we 
shall now offer some criticism of the cases 
which deny the application of the statute of 
frauds to contracts to marry. 

Referring to the argument of the New 
York case of Brick v. Gannar,”* that such 
contracts are “not within the mischiefs 
which caused the passage of the act,” we 
have to suggest that such an observation is 
manifestly superficial. As the learned New — 
Hampshire court states in the Phelps case, 
the contracts that come within the statute 
of frauds are not limited to such contracts 
as were enforceable at the time of its adop- 
tion. The great purpose of that statute is 
not to hinder the enforcement of certain 
contracts, but to prevent perjuries, frauds, 
baseless inventories founded on parol agree- 
ments and attempted to be enforced 
at times and under circumstances which 
made it difficult to defend against them. 
Certainly, there is no class of cases where 
“baseless invention” is so often relied upon 
as in attempts of women to prove contracts 
of marriage in order to wring from an un- 
willing suitor his consent to marry them, or 
the payment of a large sum of money. If 
the statute is aimed at “perjury,” its en- 


(16) Supra. ' 
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forcement is clearly required in this class 
of cases. 

The argument also advanced by the New 
York court that the fact that there were no 
cases involving this defense in England, and 
therefore’ no such defense was ever recog- 
nized in the jurisdiction which gave us the 
statute of frauds, is certainly not logical. It 
can be dismissed with the statement that 
such absence -of authority may be due to 
the fact that no good lawyer in England 
ever had the temerity to raise such a ques- 
tion. 

Nor can we agree with the argument in 
the Maryland case, where it is contended 
that there is no distinction between a prom- 
ise to marry and the marriage itself, and 
that, therefore, the same sanctity which 
public policy attaches to the marriage rela- 
tion attaches likewise to the contract to 
marry, and that, therefore, “as the contract 
of marriage, or the contract to marry, 
treating them as identical, is so essentially 
different from every other contract known 
to the law, it cannot be assumed that par- 
liament, by the use of the words “any agree- 
ment, intended to include the contract to 
marry within the prohibition contained in 
the clause of the fourth section of the stat- 
ute of frauds.” As a matter of fact, there 
is a distinction between a contract to mar- 
ry and the marriage relation itself. In a 
comparatively recent case by the Supreme 
Court of Massachusetts,’* this distinction 
is clearly set forth and the authorities cited. 
The court said: “There is no reason why 
executory contracts of marriage should not 
be treated, in reference to the fraud of 
either party, like any other contracts. We 
think it is well settled that fraud of such 
a kind, in its essential elements, as would 
invalidate an ordinary" contract, is a good 
defense to an action upon a contract to mar- 
ry.2° But, after a contract to marry has 
ripened into a marriage, different consider- 
ations affect the case. On grounds of pub- 


(17) 
(18) 
(19) 
(20) 


A clear non sequitur. 
Smith v. Smith, 171 Mass. 404. 
The italics are ours. 


Clark v. Pendleton, 20 Conn. 495; Mc- 


Conahey v. Griffey, 82 Iowa, 564, 48 N. W. 983. 





lic policy, the law seeks to make the mar- 
riage relation in every case as nearly per- 
manent as possible without doing injustice. 
The difference between the relations of a 
man and woman affianced and their rela- 
tions after marriage, is more than the dif- 
ference between those who have made an 
ordinary executory contract and the same 
persons after the contract is executed.” If 
therefore a contract to marry is the same 
as any other ordinary contract, such as, for 
instance, to enter a partnership, there is 
no good reason for exempting it from the 
fourth section of the statute of frauds. 

While, however, we believe the decisions 
which hold a contract to marry to be wholly 
without the operation of the statute of 
frauds, to be wrong on principle, we be- 
lieve much of their zeal is sincere and for 
a good purpose, and might be more wisely 
directed in recognizing that the statute is 
not as harsh in its operation as they have 
supposed. 

Thus, it is clearly settled, that the statute 
has absolutely no application where from 
the terms of the agreement it does not ap- 
pear that the promise was not to be per- 
formed within one year. 

In the case of Clark v. Pendleten,** a very 
carefully reasoned case, the parties agreed 
to be married generally, that is, without set- 
ting any time. Later, as defendant was on 
the eve of taking a journey the date was 
postponed until he should return, which 
was expected at the end of eighteen months. 
The court held that the agreement to mar- 
ry generally was a continuous agreement, 
and not within the statute, as its execution 
could take place at any time, and that the 
postponement due to the voyage was not a 
superseding of the first agreement by a néw 
agreement definitely fixing the time at the 
end of eighteen months. If the latter view 
was taken, the court conceded the contract 
would have been void because not in writ- 
ing. The court said: “It is not alleged, in 
any form, that the agreement was to depend 
on the termination of a voyage which would 
necessarily occupy that time (one year). 


(21) 20 Conn. 495. 
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It is only alleged that it was expected by 
the parties, that the defendant would be 
absent for the period of eighteen months. 


But this expectation, which was only an. 


opinion, er belief of the parties, and the 
mental result of their private thoughts, con- 
stituted no part of the agreement itself ; nor 
was it connected with it so as to explain or 
give a construction to it, although it natur- 
ally would, and probably did, form one of 
the motives which induced them to make 
the agreement. The thing thus anticipated 
did not enter into the contract, as one of 
its terms, and, according to it, as stated, the 
defendant, whenever he should have re- 
turned, after having embarked on the voy- 
age, whether before or after the time dur- 
ing which it was thus expected to continue, 
would be under an obligation to perform 
his contract with the plaintiff. As it does 
not therefore, appear, by its terms as stated, 
that it was not to be performed within a 
year from the time when it was made, it is 
not within the statute.” 


A. H. Rossins. 
St. Louis. 








INSURANCE—TOTAL DISABILITY. 





INDUSTRIAL MUT. INDEMNITY CO. v. 


HAWKINS. 





Supreme Court of Arkansas, April 4, 1910. 





Where a policy provided for indemnity in 
case insured by reason of injury should be im- 
mediately and wholly disabled and prevented 
from prosecuting any and every kind of busi- 
ness for a period of not less than a week, the 
word “prosecution” indicated that the parties 
intended that the insured in order to recover 
benefits, should be wholly disabled from doing 
that business which he had the ability to prose- 
cute, and hence the term “disabled from prose- 
cuting any and every kind of business” did not 
mean that insured, who was a day laborer and 
able to do only manual work, could not recover 
because he was not so disabled as to be pre- 
vented from performing mental activities if he 
had the requisite education, and he was there- 
fore wholly disabled within the policy when he 
was incapacitated from performing manual 
labor. 


FRAUENTHAL, J.: This was an action 
instituted upon a policy of insurance to re- 





cover indemnity for the time that plaintiff was 
unable to prosecute any business by reason 
of an injury received by him. On March 4, 
1907, the defendant issued its indemnity pol- 
icy of insurance, whereby it agreed that if 
the plaintiff received an injury “which shall 
independently of all other causes immediately, 
and wholly disable and prevent the insured 
from the prosecution of any and every kind 
of business for a period of not less than one 
week,” it would make certain weekly pay- 
ments to him during the continuance of such 
disability. The plaintiff was a day laborer, 
and on September 3, 1908, when the policy was 
in full force, he was injured while engaged 
in tearing up old machinery at the shops of 
the St. Louis, Iron Mountain & Southern Rail- 
way Company. The testimony on the part of 
the plaintiff tended to prove that the injury 
consisted of a contusion and abrasion of the 
right knee, and that he was wholly incapaci- 
tated and disabled by reason thereof from 
work of any and every kind from the date of 
the injury until October 5, 1908. The testi- 
mony also tended to prove that his disability 
did not render him so helpless that he could 
not have done some other kind of business if 
he had been possessed of the mental capacity. 
The evidence showed that plaintiff was un- 
educated and was not capable of earning a 
livelihood in any other work or business ex- 
cept by manual labor. The sole question in- 
volved in the case for determination is 
whether or not under the above provision of 
the policy the plaintiff was injured to such 
an extent as to entitle him to a recovery. 
Upon that question the court instructed the 
jury that the plaintiff would be entitled to 
recover “if you believe from the evidence in 
the case that the plaintiff sustained an in-. 
jury which of itself wholly disabled and pre- 
vented him from doing any and every kind of 
work pertaining to his occupation, or within 
the scope of his ability, for a period of over 
one week. * * * If, on the other hand, 
you find from the evidence that the plaintiff’s 
injury was not such as to wholly disable and 


-prevent him from doing any and every kind of 


work pertaining to his occupation within the 
scope of his ability for a period of over one 
week, your verdict will be for the defendant.” 
And the court refused to instruct the jury at 
the request of defendant as follows: “The 
jury is instructed that, unless they find from 
the evidence that the injury sustained by the 
plaintiff was such as to wholly disable and 
prevent the plaintiff from the prosecution of 
any and every kind of business, you will find 
for the defendant.” A verdict was returned 
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in favor of plaintiff, and defendant has ap- 
pealed to th's court, 

The right of the plaintiff to recover in this 
case depends upon the interpretation of the 
language of the contract describing the ex- 


tent of the disability under which he must, 


suffer from the injury, and what would con- 
stitute a total disability within the meaning 
of the policy. In the construction of all con- 


tracts the true object is to arrive at the in-° 


tention of the parties; and, in order to do 
that, it is necessary to take into consideration 
the object and purpose of the parties in mak- 
ing the agreement. In construing such a pro. 
vision as is involved in this policy, that mean- 
ing should be given to the language as will 
be consistent with the fair import of the 
words used, having reference to the object 
and purpose of the parties in making the con- 
tract. The contract sued on is like any other 
insurance policy, and its provisions should 
therefore be construed most strongly against 
the insurer. .As the language employed is 
that of the defendant, a construction will not 
be adopted which will defeat a recovery if it 
is susceptible of a meaning that will permit 
one. American Bonding Co. v. Morrow, 80 
Ark. 49, 96 S. W. 613, 117 Am. St. Rep. 72; 
Title Guaranty & Surety Co. v. Bank of Fulton, 
89 Ark. 471, 117 S. W. 537. The general ob- 
ject of such a contract as is involved in this 
case is to furnish to the insured an indemnity 
for the loss of time by reason of the injury 
which prevents him from prosecuting business. 
Its evident purpose is to secure him means of 
living during the time that he is unable to 
earn a livelihood. The language employed in 
this provision of the policy is for the purpose 
of defining what will constitute a total dis- 
ability to earn a livelihood. Mr. Kerr in his 
work on Insurance (sections 385, 386) defines 
a total disability within the meaning of this 
character of policy of indemnity insurance as 
follows: “Total disability does not mean ab- 
solute physical disability on the part of the 
insured to transact any kind of business per- 
taining to his occupation. Total disability ex- 
ists although the insured is able to perform 
occasional acts if he is unable to do any sub- 
stantial portion of the work connected with 
his occupaticn. It is sufficient to prove that 
the injury wholly disabled him from the doing 
of all the substantial and material acts neces- 
sary to be done in the prosecution of his busi- 
_hess, or that his injuries were of such a char- 
acter and degree that common care and pru- 
dence required him to desist from his labor 
so long as was reasonably necessary to effect 
a speedy cure.” 4 Joyce on Insurance, § 3031. 

Tetal disability is necessarily a _ relative 





matter, and must depend chiefly on the pe- 
culiar circumstances of each case. It must 
depend largely upon the occupation and em- 
ployment and the capabilities of the person 
injured. In the case of McMahon v. Supreme 
Council, 54 Mo. App. 468, where a policy pro- 
vided to give relief where the insured was 
“totally and permanently disabled from fol- 
lowing his usual occupation,” it was held that 
the total disability would occur where the 
party was prevented from following an occu- 
pation whereby he could obtain a livelihood, 
and that, in determining whether such a dis- 
ability exists in a given case, both the mental 
and physical capabilities of the insured should 
be considered. The following cases are to the 
same effect: Young v. Travelers’ Ins. Co., 80 
Me. 244, 13 Atl. 896; Lobdill v. Laboring Men’s 
Mutual Aid Ass’n., 69 Minn. 14, 71 N. W. 696, 
38 L. R. A. 537, 65 Am. St. Rep. 542; Turner 
v. Fidelity & Casualty Co., 112 Mich. 425, 70 
N. W. 898, 38 L. R. A. 529, 67 Am. St. Rep. 
428; Wolcott v. United Life & Accident Ins. 
Ass’n., 55 Hun, 98, 8 N. Y. Supp. 263. 

In the case of Wall v. Continental Casualty 
Co., 111 Mo. App. 504, 86 S. W. 491, the policy 
provided “that the insured to become entitled 
to indemnity for loss of time” must be dis- 
abled “from doing or performing any work, 
labor, business, or service, or any part there- 
of.” In that case the court held that if the 
insured was disabled to do such work as, con- 
sidering his ordinary employment, qualifica- 
tions for affairs, and station in life, could have 
been expected of him, he was totally disabled 
within the meaning of the policy and should 
recover. See, also, Foglesong v. Modern 
Brotherhocd, 121 Mo. App. 548, 97 S. W. 240; 
Hutchinson v Knights of Maccabees, 68 Hun, 
3°5, 22 N. Y. Supp. 801; Gordon v. Casualty 
Co., 54 S. W. 98. There are some cases which 
hold that a literal effect should be given to 
the language employed in such provisions of 
the policy, and that, where the total disability 
is limited to doing any and all kinds of busi- 
ness, the insured must be unable to perform, 
not only the duties of his usual occupation, but 
the duties of any other occupation. Maccabees 
v. King, 79 Ill. App. 145; Lyon v. Ry. Pass. 
Assur. Co., 46 Iowa, 631. But we think the 
provisions of contracts similar to the one in- 
volved in this case, like the provisions in all 
insurance policies, should be construed most 
favorably toward those against whom they are 
meant to operate; and they should be inter- 
preted so as to carry out the plain purpose 
of the agreement. That construction should 
be given to the language which would not 
make it inoperative from its very inception, 
but which would if at all consistent with the 
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words employed make an effective undertak- 
ing. In the case at bar the total disability 
occurred when the insured was prevented by 
the injury “from the prosecution of any and 
every kind of business.” The use of the word 
“prosecution” indicates that the parties in- 
tended to mean that the insured was wholly 
disabled from doing that business which he 
had the capabilities to prosecute. Otherwise, 
he could not recover unless he sustained an 
injury that rendered him absolutely helpless 
both mentally and physically. The plaintiff 
was an uneducated day laborer. He had no 
ability to do any business of any kind except 
that of manual work. He could not practice 
law or medicine or perform the duties of a 
banker or book-keeper. He did not have the 
ability to follow these lines of business; and 
yet he was not so totally disabled that he 
could not follow these avocations if he had 
possessed the ability to do so. It is, in ef- 
fect, contended by defendant that by the 
terms of the contract he could theoretically, 
if not practically, do some kind of business, 
and therefore he cannot recover. Such a con- 
struction of the contract would virtually make 
it ineffective for any purpose at its very exe- 
cution. Under such an interpretation, the in- 
sured would scarcely, if ever, be entitled to 
indemnity. But we are of opinion that it was 
the intention of the parties that the plaintiff 
should under some circumstances receive in- 
demnity. For that protection he was making 
stated payments and the defendant received 
such payments. It was manifestly the inten- 
tion of the parties that he should receive in- 
demnity when he was so injured that he was 
wholly and totally disabled and prevented from 
the prosecution of any business which he was 
able ‘to do or capable to engage in; and we 
think that this interpretation of the contract 
is not inconsistent with the above provision 
defining the nature of the disability as con- 
templated by the policy. We conclude that 
this is the reasonable and proper construction 
of the provision of the contract involved in 
“this case. The lower court therefore did not 
err in its rulings upon the instructions in this 
case. : 
The judgment is affirmed. 


Note.—Total Disability in Accident Insurance. 
—The Influence of the Rule of Strict Construc- 
tion Against Insurer.—It seems from a few of 
the cases we submit that it is almost impossible 
for an accident insurance company to so phrase 
its policy that a court, will say that total disability 
will be enforced, in such way that the jury may 
not be ailowed to apply their interpretation. 
These cases exhibit more a weak theory pursued 
by our courts than almost any other class. We 





submit some cases. It seems hard to say 
there is any principle of construction being 
developed. In Mut. Ben. Assn. v. Nancarrow, 
18 Colo. App. 274, 71 Pac. 423, there was a pro- 
vision for weekly benefits while the insured 
was “totally disabled and confined to the house.” 
Plaintiff became sick from pericarditis, and only 
left his house to visit his physician, doing the 
latter because of his poverty. The court said: 
“The words ‘totally disabled,’ as well as the 
words ‘confined to the house’ must receive a rea- 
sonable construction. The total disability does 
not mean an absolute helplessness. Plaintiff 
might have been able to walk—he might have 
been able to ride on the cars to his physician’s 
office and still have been entirely incapacitated 
for work or business.” It was thought also that 
the visits to the doctor do not prove there was 
no confinement to the house, as fairly meant by 
the policy. 

The case of U. S. Casualty Co, v. Hanson, 20 
Colo. App. 393, 79 Pac. 176, goes more fully into 
a discussion of authority than the Nancarrow 
case and held in the case of an accident to a 
supervising builder, who was injured physically, 
but still was able to give some outside atten- 
tion to his business, and found it necessary to 
employ an experienced man in his place and de- 
voted his time mainly to obtaining relief and 
looking after his correspondence, that he was 
not barred from recovery by a provision specify- 
ing that the injury should “independently of all 
other causes immediately, wholly and continu- 
ously disable him from transacting any and 
every kind of business.” 

In Lobdill v. Mutual Aid Assn., 69 Minn. 14, 
71 N. W. 6c8, 38 L. R. A. 537, 65 Am. St. Rep. 
542, where defendant went down about every day 
to see his physician, get shaved and sat around 
his store, and while able to perform some trivial 
act, such as selling an article and making change, 
but yet could not in proper care of his health 
take any substantial part in the transaction Lof 
business, this was held not to show he was not 
totally disabled. 

In James v. Casualty Co., 113 Mo. App. 622, 
88 S.« W. 125, plaintiff, a queensware merchant 
was injured so that he had to go on crutches— 
he went to his place daily, signed checks, ap- 
proved orders for goods and dictated letters. 
But he could not do many of the principal mat- 
ters pertaining to the business of a queensware 
merchant. He could fot get about the store and 
was compelled to sit about his store in a crip- 
pled condition. He went to New York, and 
went to a-small number of houses with which 
he usually dealt, and dealt with them, but he had 
to have someone to accompany him. A verdict 
finding recovery on total disability was affirmed. 

This case shows, perhaps, more forcibly than 
any other of those we cite, that the state of the 
law on this subject is one of chaos, The jury 
are given the right to proceed unbridled. 

In Young v. Ins. Co., 80 Me. 244, 13 Atl. 806, 
it was said one is “wholly disabled from prose- 
cuting his business unless he was able to do all 
the substantial acts necessary to be done in its 
prosecution. If the prosecution of the business 
required him to do several acts and perform sev- 
eral kinds of labor, and he was able to do and 
perform one only, he was as effectually disabled 
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from performing his business as if he could do 
nothing required to be done, and while remain- 
ing in that condition he would suffer loss of 
time in the business of his occupation.” The oc- 
cupation of the plaintiff was that of a billiard 
Saloonkeeper and he admitted that he could do 
some of the acts necessary to be done in his 
business, but “he was wholly disabled from doing 
many of the material acts necessary to be done 
in that business.” The showing of facts is 
very scant, but the verdict in his favor was sus- 
tained. This seems quite a liberal construction 
in favor of the assured. 

This case, so often used by other as basic, is 
quite scant and reliance on it has been taken as 
if it were a floating raft in a sea of uncertainty. 

In Thayer v. Acc. Ins. Co., 68 N. H. 577, 41 
Atl. 182, plaintiff was a shoe dealer and his 
shoulder was injured by a fall, causing pain and 
depriving him of the use of his arm. He went 
to his store two or three times a week. The 
court said: ‘As long as one is in possession 
of his mental faculties, he is capable of trans- 
acting some parts of his business, whatever it 
may be, although he is incapable of physical ac- 
tion. * * * It cannot be said as a matter of 
law that the plaintiff’s disability’ did not wholly 
disable him, etc. 

In Bylow v. Cas. & Surety Co., 72 Vt. 325, 47 
Atl. 1066, plaintiff's occupation was that of a 
lumper in a granite cutting yard and his duties 
were “overseeing and changing and boxing gran- 
ite, loading and unloading cars.” His injury 
restricted him to “overseeing.” The court thought 
he was not wholly disabled. 

The rationale of this case seems in none of 
the decisions followed, and the next case has the 
severe literalness which governs it. 

In Vest v. United Ben. Soc., 120 Ga. 411, 47 
S. E. 942, the policy required that one should 
be “immediately, wholly and continuously dis- 
abled,” etc. Plaintiff, a clerk, was struck by a 
framed picture dropping from the wall. He 
continued at his work for six days, by which 
time inflammation had set in and he was wholly 
unable to use his arm. Immediately for two 
hours after being struck he did not attend to 
business, but serious injury came after several 
days from blood poison, causing abscess. Im- 
mediately also he was debarred from perform- 
ing part of his labor in handling the goods, but 
h: was daily at the store, for a period of three 
weeks, not remaining, however, all day, and then 
he could go no longer. A non-suit was held 
proper. 

The case of Turner v. Fidelity & Cas. Co., 
112 Mich. 425, 70 N. W. 8&8, 38 L. R. A. 529, 67 
Am. St. Rep. 428, seems scarcely consistent with 
the Georgia case. In the Michigan case the busi- 
ness of the plaintiff was that of money lending 
on personal security. His injury was to his arm; 
he went each day to his office but had a man to 
do his work for him, he staying there only a 
short time. He could not dress himself. The 
court said: “We find nothing in the record which 
shows or tends to show that plaintiff was not 
totally disabled from attending to and prosecut- 
ing any and every kind of business pertaining 
to his occupation. At least it was a question for 
the jury.” The. court relied mainly on the 
Young case from Maine, supra. G 





JETSAM AND FLOTSAM. 





TECHNICAL ERROR VS. SUBSTANTIAL JUS- 
TICE. 

Hon. Thomas H. Franklin, of San Antonio, 
Tex., formerly president of the Texas Bar As- 
sociation, has undertaken to defend “techni- 
eality” as against “substantial justice,” and 
his argument, which appeared recently in the 


San Antonio Daily Express, is at least in- 


genious and clever. Mr. Franklin says: 

“It goes without saying that every good citi- 
zen, whether lawyer or layman, is desirous that 
substantial justice should be done in every 
case, but whether the measure to be applied is 
the length of the chancellor’s foot, the amount 
of gray matter in the judge’s brain, the size 
of the court’s conscience or the forms 
of judicial procedure as settled by the experi- 
ence of the past, and the best intelligence of 
the ages, is ‘another question,’ as Kipling would 
say. Unfortunately the feet of the chancellors 
are not of equal length, the gray matter of all 
judges not of like size and texture, and some 
consciences are cross-eyed, some atrophied and 
some dropsical. Justice is not very substantial 
when it -is dependent upon the condition of the 
liver, or the integrity of the digestion of some 
average individual upon whom the ermine robe 
has fallen. 

“A burglar once appeared before the Khedive 
and lodged a complaint against a houseowner 
because a windowsash had fallen on his arm 
and broken it while he was crawling through 
the window in a nocturnal effort to earn an 
honest living by stealing a few of the necesst!- 
ties of life The Khedive listened politely and 
said, ‘Send for the owner of the house.’ The 
latter was brought by the minions of the law 
before the dealer in substantial justice, and, 
hearing the eomplaint, answered: ‘Most worthy 
Khedive, I am not to blame, I did not build the 
house; the carpenter did.’ The Khedive recog- 
nized the substantial justice in the defense and 
said, ‘Send for the carpenter. Again the min- 
ions of the law went forth and soon returned 
with the alarmed mechanic, who promptly re- 
plied to the charge: ‘Most worthy Khedive, I 
am not to blame. It is true I built the 
house, but whilst I was working on the window 
I saw a woman ina very bright red dress cross- 
ing the street, and I turned to look at 
the dress, and my attention being thus at- 
tracted I failed to hang the window securely.’ 

“This answer was so penetrated and pervaded 
with the spirit of substantial justice that the 
Khedive directed the woman to be brought be- 
fore him. Again the minions went forth and 
returned with the woman. To her the story 
was told, and she made answer: ‘Why, most 
worthy Khedive, I am not to blame. The car- 
penter does not say that he found me fair and 
looked at me, but that he looked at my red 
dress. I did not dye the dress, the dyer did 
that.’ 

“In this the Khedive again saw substantial 
justice and said: ‘Bring the dyer before me.’ 
And another time the minions went forth and 
returned with the dyer, to whom the previous 
proceedings were stated. Now, the dyer had 
dyed the dress and he admitted the fact. That 
was enough—the Khedive had found an admitted 
fact and was ready to deal out substantial jus- 
tice, so he adjudged that the dyer was guilty 
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and should be hung to his own doorframe, and 
the unfortunate victim of law administered 
without regard to technicalities was turned 
over to the executioner and hurried to execu- 
tion. In a short time the executioner returned 
with the dyer unhung, and reported to the 
Khedive: ‘Most worthy Khedive, I cannot hang 
this man to his own doorframe, for it is too 
low.’ 

“By that time the wise minister of substantial 
justice was hungry and tired—he could no 
longer brook the law’s delays—so he yawned 
and wearily said: ‘Oh, turn the wretch loose, 
and go out and find some. other dyer whose 
doorframe is high enough to hang him.’ And 
thus substantial justice was done. 

“IT have lost my bearings. I can no longer 
form a mental conception of what is substantial 
justice. I had thought that it was the result 
finally arrived at in a court of competent juris- 
diction after hearing had in accordance with 
settled rules of procedure, upon competent, rel- 
evant and sufficient testimony. i, of course, 
recognized that all human institutions were 
fallible, and that under any procedure a mis- 
earriage of justice might occur, but I believed 
that fewer errors would- be committed if 
fixed rules were followed, -than if judges 
imagined themselves judicial vicegerents di- 
vinely ordained to determine anything and 
everything technical error that stood in the 
way of their conception of the substantial jus- 
tice in the controversy before them. 

“Poor old technical error! Brave old tech- 
nical error! You have been hit and shot and 
strangled, defamed, defiled, denounced, wound- 
ed, maimed, and given up for dead, but when 
some great right has been assailed, and a 
crazed multitude has clamored for its destruc- 
tion, you have bravely faced the fury of the 
crowd and stayed the assault until reason once 
more resumed its sway; and then, smock and 
smirking substantial justice, who has been 
cowering and trembling in the folds of the judi- 
cial ermine while the storm was on, has once 
more emerged and asked for your displacement. 

“But, ‘the world do move,’ and the wave is 
roaring and frothing, and perchance advancing 
civilization is even now framing an invitation 
to the Khedive to come and abide with us 
awhile—and give us substantial justice. If so, 
we should lower our door frames.” 

THOMAS H. FRANKLIN. 

San Antonio, Tex. 


INCREASE OF COURTS AND DECADENCE OF 
LAW. 


In the early ages courts were few and sim- 
ple. It was not to comply with the demand-of 
the people that they were multiplied in kinds, 
but to furnish places for the king’s friends, to 
take care of dependents, and to provide differ- 
ent kinds of “justice” according to the rank or 
influence of the subjects. England has had 
sixty-five (!) different kinds of courts. To 
master the rules of practice in these courts so 
as to avoid technical non-suits and snap-judg- 
ments required so much time that lawyers were 
divided into attorneys, advocates, counsellors, 
proctors, barristers and serjeants, each doing 
part of the work in a case. The result was 
that an English attorney was only a fraction 
of a complete lawyer. The practice was no 





more logical than for one court to try the facts 
of a case and then turn it over to another 
court to decide the law. 

The United States started with a compara- 
tively simple system of courts. Then there was 
added the bankruptcy court which unintention- 
ally tends to make dishonest trade honorable 
and to fleece the honest debtor and his cred- 
itors. Instead of settling bankruptcy matters 
in the county where the debtor and the cred- 
itors live, the case is often taken 200 or 300, 
miles off to another county and put into the 
hands of professional bankruptcy attorneys and 
trustees, and the bankrupt’s assets disappear 
like water cast upon sand. The state courts 
should jhave full jurisdiction of insolvency. 
There have been created other intermediate 
courts that by delay rack the poor suitor and 
furnish the man who can afford to keep on ap- 
pealing a double chance to escape. Our present 
Congress created the “Court of Customs” and 
the President urges that a “Court of Com- 
merce” be added to the list. Besides those 
courts, we have several judicial commissions, 

Most of our states began with about four 
kinds of courts which have been increased until 
we have the following variety: Supreme, ap- 
peals, circuit, district, chancery, common pleas, 
quarter sessions, county, probate, surrogate; 
orphans, county commissioners, superior, civil, 
civil court of appeals, criminal, criminal court 
of appeals, police, justice, and judicial commis- 
sions too numerous to mention. To make rules 
of practice different from each other seems to 
be the highest ambition of many courts, so 
that before a lawyer begins a case he must 
read over the voluminous rules of the particular 
court to be secure against being “quashed” for 
some irregularity. 

It would seem logical to arrange courts in 
accordance with our divisions of government: 
a state (supreme) court, a county court (uniting 
civil, criminal, probate and juvenal courts in 
one) of genera] jurisdiction, and justices courts 
for the final governmental divisions of the 
county. This would keep the government close 
to the people so that they might “obtain jus- 
tice freely, and withovt being obliged to pur- 
chase it, completely and without denial, prompt- 
ly and without delay, conformably to the laws” 
(Wis. Con., 1, 9), and at the place where they 
live. There should be sufficient judges in each 
court to try every case in each term. 
CHARLES M. SCANLAN. 


‘ 








HUMOR OF THE LAW. 


—_—___— 

Judge—You are accused of snatching a turkey 
from a grocery window. 

Prisoner (a student.—I took it for a lark, 
your Honor. 

Judge—No resemblance whatever, sir. 
must have been drunk. 
Record- Herald. 


You 
Sixty days.—Chicago 


Algy—“Well, I’ve decided one thing, anyhow. 
I'm not going to be either a lawyer or a 


preacher.” . 

Archie—Huh! Nature decided that for you 
about the time you were born.—Chicago Tri- 
bune. 
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1. Appeal and Error—Consent of Parties.— 


No appeal can be taken by either party from 





a judgment entered by consent, in view of 
B. & C. Comp. § 548.—Twichell v. Risley, Or., 
107 Pac. 459. 

2. Order Appointing Referees.—An order 


appointing referees to make partition and sale 
of real estate held not objectionable as a dele- 
gation of judicial power to the _  referees.— 
Huneke vy. Huneke, Cal., 107 Pae. 131. 

3. Arbitration and Award—Sufficiency of 
Award.—The rule that it is essential to the va- 
lidity of an award by arbitrators that it should 
finally determine the matters submitted is true, 


both under the common law and under Code 
Civ. Proc. §§ 1281-1290.—Boyd v. Bargagliotti, 
Cal., 107 Pac. 150. 


4. Attachment—Validify.—A writ of attach- 
ment having been invalid a levy thereunder did 
not bar or prevent a new proceeding in the 
same action.—Kern Valley Bank v. Koehn, Cal., 
107 Pace. 111. 

5. Banks and Banking—Bona Fide Holder.— 
Where a bank pays to a bona fide holder a 
forged check purporting to be drawn upon it 
by a depositor, it cannot recover the amount 
paid from the innocent holder.—Pennington 
County Bank v. First State Bank, Minn., 125 N. 
W. 119. 

6. Bills and Notes—Payment in Work.—De- 
fendants being entitled under a lease to pay 
one of two annual rent notes in work, plaintiff 
by refusine to designate work could not pre- 
vent defendants from doing the work and then 
recover on the note in money.—Hume v. Hale, 
Mo., 125 S. W. 871. 

7. Boundaries—Description.—A description of 
a block of land by metes and bounds is sub- 





ordinate to the description of the block by its 
number according to a map, and must yield in 
ease of conflict—Cook v. Hensler, Wash., 107 
Pac. 178. 

8. Disputed Boundaries.—Where the bound- 
ary between adjacent landowners is in dispute, 
the remedy is either ejectment or an action to 
establish the boundary.—Struntz v. Hood, 
Wash., 107 Pac. 352. 

9. Breach of Marriage Promise—Pecuniary 
Condition.—In an action for breach of marriage 
promise, evidence as to the wealth of defend- | 
ant’s father is inadmissible-——Spenser v. Sim- 
mons, Mich., 125 N. W. 9. 

10. Brokers—Employment and Authority.— 
Ordinarily a person employed by a property 
owner to sell the property as his agent has no 
authority. to buy it himself alone or together 
with others without the owner’s’ consent.— 
Mitchell v. J. A. Gifford & Co., Ga., 67 S. E. 197. 

11. Carriers—Breach ef Contract.—A street 
car passenger could not recover for his ejec- 
tion because of the conductor’s refusal to ac- 
cept a transfer, without proof that the transfer 
was good.—Brown vy. Brooklyn, Q. C. & S. R. 
Co., 121 N. Y. Supp. 445. 

12.——Contract for Through Shipment.—The 
acceptance of goods by a carrier, marked to a 
point beyond: the terminal of its line, creates a 
prima facie liability to deliver at the point of 
destination.—Carter v. Chicago, M. & St. P. R. 
Co., Iowa, 125 N. W. 94. 

13. Imputed Contributory Negligence.—The 
rule against imputed. contributory negligence 
does not absolve a passenger against using or- 
dinary care for his own safety.—-Fujise v. Los 
Angeles Ry. Co., Cal., 107 Pac. 317. 

14. Penalties for Refusal to Receive 
Freight.—In an action against a carrier for 
penalties for failure to receive and transport an 
interstate shipment, plaintiff does not have to 
show that defendant has filed and published its 
schedule of freight rates as required by law, 
defendant being presumed to have complied with 
the law.—Burlington Lumber Co. v. Southern 
Ry. Co., N. C., 67 S. E. 167. 

15. Constitutional Law—Police Power.—Leg- 
islation, which has for its object the promotion 
of the public health, safety, morals, conveni- 
ence, and general welfare, or the prevention of 
fraud or immorality, is, as a general rule, val- 
id.— People v. Wilber, N. Y., 90 N. E. 1140. 

16. Self-Executing Provisions.—Where the 
constitution did not provide a method for en- 
forcing a right of action given, but expressly 
required the legislature to do so, a statute pro- 
viding the manner of its enforcement was es- 
sential to effectuate the provision.—Burton v. 
Union Pacific Coal Co., Wyo., 107 Pac, 391. 

3%. Contempt—Improper Language in Brief. 
—aA brief filed in the Supreme Court containing 
a matter disrespectful to the trial judge is a 
contempt of the supreme court.—First Nat. Bank 
v. Superior Court of Lassen County, Cal., 107 
Pac. 322. 

18. Contracts—Misrepresentations as to Con- 
tents.--Misrepresentations as to the contents 
and effect of a contract, whereby a person is 
induced to sign the contract without reading it, 
is an element of fraud.—Charleston & W. C. 
Ry. Co. v. Devlin, S. C., 67 S. E. 149. 

19. Rescission.—A party cannot rescind a 
contract either at law or in equity on the 
ground of fraud when after knowledge of the 
fraud he affirms it.—McNaught v. Equitable Life 
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Assur. Society of United States, 121 N. Y. Supp. 
447. 

20. When Payable.—In contracts between 
individuals where the payment of interest is 
fixed at a percentum per annum, it is payable 
at the time of the maturity of the principal 
obligation.—Hollywood Union High School Dist. 
vy. Keyes, Cal., 107 Pac. 129. 

$2. Corporations—Use of Corporate Name.— 
A corporation which has acquired a proprietary 
right in a name may have applicants for in- 
corporation enjoined from fraudulently appro- 
priating such name and obtaining a charter 
under it for a similar organization.—Creswill v. 
Grand Lodge K. P. of Georgia, Ga., 67 S. E. 188. 

22. Courts—Jurisdiction—Where the appel- 
late court has no jurisdiction to determine the 
merits of a controversy, it has no jurisdiction 
to entertain an appeal from any judgment or 
order, whether involving the merits or not.— 
Yuba County v. North American Consol. Gold 
Mining Co., Cal., 107 Pac. 138, 

23. Stare Decisis.—A question of law form- 
erly decided by the supreme court is stare 
decisis and should remain so unless principle 
or authority require a different rule to be 
adopted.—People v. Droste, Mich., 125 N. W. 87. 

24. Criminal Law—Articles Wrongfully Tak- 
en from Accused.—An alleged forged note is 
admissible in evidence in a prosecution for 
forgery, though it was obtained from defend- 
ant’s desk in his absence by witness taking the 
desk apart, without a warrant to search for and 
seize it—People v. Campbell, Mich., 125 N. W. 
42. 

25. Criminal Trial—Admissions.—Accusation 
of crime calls for a reply even from a person 
under arrest, where the circumstances indicate 
that he was free to reply if he chose to do so. 
—People v. Swaile, Cal., 107 Pac. 134. 

26. Instructions.—A charge that acts and 
statements of a conspirator made after the con- 
spiracy ended are presumed in law to be true 
if made against interest held erroneous as on 
the weight of the evidence.—Ausmus V. People, 
Colo., 107 Pac. 204. 

27. Judicial Notice.—Judicial cognizance 
does not extend to municipal ordinances.—McAl- 
lister v. State, Ga., 67 S. E. 221. 

28.——Statement by cCourt.—Where a court 
commits error by expressing an opinion as to 
what a witness had testified to which is di- 
rectly opposed to the fact, the error is not 
cured by his withdrawing his statement from 
the jury, without admitting that he was wrong 
as to his remembrance of what the witness had 
testified to.—People v. Jacobs, Ill., 90 N. E. 1092. 

29. Damages—Destruction of Crops.—The 
measure of damages for the destruction of crops 
not matured is the value of the probable yield 
under proper cultivation when matured and 
ready for market, less the estimated expense 
of producing, harvesting, and marketing.— 
Malmstrom v. People’s Drain Ditch Co., Nev., 
107 Pac. 98. 

30. Medical Expenses.—Where plaintiff al- 
leges that he has expended sums for medical 
services, he may recover only such Sums as he 
has paid, but if he alleges only that he has 
incurred a liability he may show the amount 
thereof.—Gibbs v. Poplar Bluff Light & Power 
Co., Mo., 125 S. W. 840. 

31. Deeds—Delivery.—Possession of a deed 
from husband to wife by the wife did not con- 
stitute a delivery where none was intended by 




















the husband.—Clark v. Clark, Or., 107 Pac. 23. 
32. Delivery.—A deed of voluntary settle- 
ment may be_ effective to vest title in the 
grantee, though it is retained by the grantor 
in his possession until his death, where other 
circumstances do not show an intention con- 
trary to that expressed on the face of the deed. 
—Riegel v. Riegel, Ill, 90 N. EK 1108. 

33. Presumptions.—Presumption when the 
provisions of a deed are susceptible of two in- 
terpretations, one of which recognizes a legal 
obligation and the other savors of fraud, held 
to be in favor of the legal obligation.—Bell v. 
ae & Lacey Lumber Co. S. C., 67 S TB 

34. Undue Influence.—The burden is upon 
one occupying a confidential or fiduciary rela- 
tion to another to show that the execution of a 
deed from such other was fair, free from fraud 
or undue influence, and that the grantor was 
mentally competent.—Payne v. Payne, Cal., 107 
Pac. 148. 

35. Descent and Distribution—Proof of Heir- 
ship.—That two men called each other brother, 
that each spoke to the other by his first name, 
and that their conversation and conduct indi- 
cated relationship, and was consistent with the 
fact that they were brothers, sufficed to estab- 
lish the fact of such relationship.—In re Hart- 
man’s Estate, Cal., 107 Pac. 105. 

36. Dismissal and Nonsuit—Affirmative Relief. 
—Complainant was not entitled to dismiss a 
suit to quiet title without prejudice after de- 
fendants had asserted their rights in the prop- 
erty and asked affirmative relief.—Curry v. Wil- 
son, Wash., 107 Pac. 367. 


37. Divorce—Cruelty.—Under the statute, un- 
founded charges by a husband against the wife 
of unchastity and a disavowal of the author- 
ship of his children, made in the presence of 
the children, constitutes cruelty justifying a 
divorce.—Morris v. Morris, Wash., 107 Pac. 186. 

38. Division of Property.—Property of 
parties to a divorce action not mentioned in 
the pleadings is not within the court’s juris- 
diction, and no decree can be rendered affect- 
a4 it.—Carpenter v. Brackett, Wash., 107 Pac. 

39. Interlocutory.—An interlocutory order 
for alimony pendente lite will not be enforced 
ol aoe except where special statutory 
provision warrants it.—Ka ° 
Dist. Court, Nev., 107 Pac. 95. wiekeien batten 

40. Dower—Nature.—The rights of devisees 
under the will must yield to the rights of tue 
widow under the statute to have her dower as- 
signed.—Mettler v. Warner, IIl., 90 N. E. 1099. 

41. Electricity—Negligence.—Evidence that 
an electric lamp was in a city street and that 
the shade fell on plaintiff, without any proof 
as to the cause of its falling, raises a pre- 
sumption of the owner’s negligence.—Gibbs  v. 
sow Bluff Light & Power Co., Mo., 125 S. W. 

42. Embezzlement—Nature of Offense.—Lar- 
ceny after trust differs from other forms of 
larceny, in that trespass is not an essential 
element of the offense.—Smith v. State, Ga., 67 
S. E. 202. 


43. Eminent Domain—Compensation.—One 
merely owning the fee of a private street held 
not substantially damaged by the taking of the 
land for a public street.g@In re Carroll St. in 
City of New York, 121 N. Y. Supp. 435. 

44.——Public and Private - Use.—Proceedings 
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for taking property for both public and private 
use are wholly invalid only when the public and 
private use is so commingled that they cannot 
be separated.—City of Tacoma v. Nisqually 
Power Co., Wash., 107 Pac. 199. 


45. Equity—Forfeitire.—Equity will not lend 
its aid to enforce but in a proper case will often 
relieve against a forfeiture—Farmers’ Pawnee 
Canal Co. v. Pawnee Water Storage Co., Colo., 
107 Pac. 286. 


46. Pleading.—Where defendant instead of 
answering the bill, lets it be taken as confessed, 
he is precluded from introducing evidence to 
controvert the truth of any of the allegations 
therein.—St. Louis Hoop & Stave Co. v. Dan- 
forth, Mich.. 125 N. W. 5. ‘ 

47. Escrow—Unauthorized Delivery.— Where 
a bank received a deposit—under an escrow 
agreement, and delivered it to a person not 
entitled to receive it, the bank is liable there- 
for.—Brown vy. Citizens’ State Bank, Idaho, 107 
Pac. 405. 

48. Evidence—Presumption as to Receipt of 
Letters.—Letters addressed and mailed held pre- 
sumed to have been received by the addressee. 
—Baker v. Temple, Mich., 125 N. W. 63. 

49. Executors and Administrators—Appoint- 
ment.—After a will is probated, letters testa- 
mentary will relate back to the date of the tes- 
tator’s death and validate acts done by the ex- 
ecutor in line of his duty before he qualined.— 
Mettler v. Warner, Ill, 90 N. E. 1099. 

50. Bona Fide Purchaser.—A purchaser of 
land at a sale for distribution of a decedent’s 
estate takes as successor in interest of heirs of 
the decedent’s estate, and subject to the inter- 
est of another heir who was not brought into 
the proceedings for distribution, though the 
interest of such heir is not of record.—Horton 
v. Barto, Wash., 107 Pac. 191. 

51. Wills—Where an executor offering a 
putative will for probate is met with a contest, 
he may cast the burden on those who are to be 
benefited by the probate or may assume it him- 
self, and, if he assumes it, he cannot bind the 
estate by any contract for expenditures.—Dodd 
v. Anderson, N. Y., 90 N. E. 1137. 

52. Fire Insurance—Construction of Policy.— 
The rule that it must be presumed that per- 
sons are familiar with the contract to which 
they are parties, and, in the absence of fraud, 
are bound by the provisions therein, should not 
be strictly applied to insurance policies.—Raulet 
v. Northwestern Nat. Ins. Co. of Milwaukee, 
Cal., 107 Pac. 292. 

53. Fixtures—Mining Machinery.—Where, un- 
der a lease of mining lands with option to pur- 
chase, the lessee places machinery on the land, 
the machinery is chattel and can be sold and 
mortgaged by the lessee.—Powell v. Plank, Mo., 
125 S. W. 836. 

54. Foreible Entry and Detainer—Right of 
Owner.—The lawful owner of real property en- 
titled to the possession cannot recover posses- 
sion by violence from une in actual and peace- 
able possession.—Anderson vy. Carlson, Neb., 125 
N. W. 157. 

55. Forgery—Presumptions.—In a prosecu- 
tion for the forgery of a note, the same pre- 
sumptions as in a civil action that the date on 
the instrument is the date of its execution 











should be indulged.—People v. Campbell, Mich., 
125 N. W. 42. 
56. Frauds, Statute of—Contracts to be Per- 





formed Within Year.—An oral agreement, made 
in August, 1907, to extend for one year a sub- 
sisting written lease, which expired September 
1, 1907, is not within the statute of frauds.— 
Rooks v. Booth, Mich., 125 N. W. 69. 

57. Homestead—Forced Sale of Son’s Share. 
—Where an adult son’s share in a homestead, 
the title to which descended to his mother and 
her children, is sold on execution, the pur- 
chaser is entitled to partition when all the 
minor children have arrived at majority.—First 
Nat. Bank v. Carter, Kan., 107 Pac. 234. 

58. Right of Surviving Spouse.—The home- 
stead statute, being a statute of descent, is 
subject to legislative control, and may be chang- 
ed or abolished at will, as the right of descent 
is a mere expectancy, and not a vested right.— 
— v. Southern Pac. R. Co., Cal., 107 Pac. 

59. Homicide—Corpus Delicti—The corpus 
delicti must be proven in homicide cases beyond 
a reasonable doubt, either by direct or circum- 
stantial evidence.—Ausmus v. People, Colo., 107 
Pac. 204. 

60. Husband and Wife—Alimony.—Where it 
appears that a husband is able to comply with 
the order of court for the payment of alimony, 
and willfully refuses to do so, or has, in fraud 
of the rights of his’ wife, and in violation of 
the order of court, rendered himself unable to 
de so, he may be punished as for contempt.— 
Messervy v. Messervy, S. C., 67 S. E. 130. 

61. Community Property.—Where land is 
community property of husband and wife, the 
fact that the title stands in the wife’s name 
does not prevent the husband from maintaining 
an action for injuries thereto in his own name. 
—Malmstrom y. People’s Drain Ditch Co., Nev., 
107 Pac. 98. 

62. Injury to Wife.—In an action by a hus- 
band for loss of services of his wife, due to an 
injury, he could not recover for the wife’s physi- 
cal or mental suffering.—Cincinnati, L. & A. St. 
R. Co. v. Cook, Ind., 90 N. BE. 1052. 

63. Indictment and Information—Election Be- 
tween Counts.—Where the same offense is 
charged in different counts of the indictment, 
or where the several offenses charged in sep- 
arate counts grow out of the same transaction; 
the state should not be required to elect.—State 
v. Jones, S. C., 67 S. E. 160. 

64. Injunction—Local Option.—Holder of 
liquor license has no vested right and that 
prosecutions may be waged against him will not 
invade any property right nor authorize injunc- 
tion.—Nims y. Gilmore, Idaho, 107 Pac. 79. 

65. Innkeepers—Loss of Guests’ Property.—An 
innkeeper is not bound to receive the goods of a 
person who desires the use of the inn only as a 
place of deposit.—Oxford Hotel Co. v. Lind, 
Colo., 107 Pac. 222, 

66. Intexicating Liquors—Right to Sell.—No 
person has a vested right under the Constitu- 
tion to sell intoxicating liquor, and the legis- 
lature, under the police power, may regulate or 
prohibit such sale.—Gillesby v. Board of Com’rs 
of Canyon County, Idaho, 107 Pac. 71. 

67.——Unlawful Sale—Under an _ ordinance 
making it a misdemeanor for any person to sell 
or give away spirituous liquors, one sale is 
sufficient to constitute the offense—Ex parte 
Bond, Cal., 107 Pac. 143. 

68. Judgment—Assault and Battery.—In an 
action for injuries occasioned by an unlawful 
assault in which several persons participated, 
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and plaintiff proceeded against all in the same 
action, his failure to connect any one or more 
with the wrongful act held not to impair his 
right to recover against the others.—Rand v. 
Butte Electric Ry. Co., Mont., 107 Pac. 87. 


69. Evidence of Indebtedness.—A dormant 
judgment is not enforceable, but until barred 
by limitations it is evidence of indebtedness.— 
Johnson v. Huggins, Ga., 67 S. EX 217. 


70. Res Judicata.—Jjudgment in former ac- 
tion held res judicata where all the parties to 
the instant case were proper parties to the first 
ease, and the questions raised could have been 
determined in such first case.—City of El Reno 
v. Cleveland-Trinidad Paving Co., Ok., 107 Pac. 
163. 

71. Landlord and Tenant—Breach of Lease.— 
In an action by a tenant against a landlord for 
breach of an alleged oral agreement to extend 
the lease, evidence was admissible to show the 
profits of the tenant’s business before and after 
he was compelled to move, on the measure of 








his damages.—Rooks v. Booth, Mich., 125 N. 
Ww. 69. 
72.——Counter Claim.—Defendants held en- 


titled to counterclaim damages for fraudulent 
dispossession in an action by the landlord on 
notes given for rent.—Hume v. Hale, Mo., 125 
SW. 871. 

73. Leases.—Where a lease does not pro- 
vide that the landlord shall repair, a subse- 
quent agreement for repairs is without consid- 
eration.—Eisert vy. Adelson, 121 N. Y. Supp. 446. 

74. Unlawful Detainer.—In forcible entry 
and detainer, where the notice to quit was suf- 
ficient, a tender of the rent due before the com- 
mencement of the action was of no effect.— 
Newman vy. Worthen, Wash., 107 Pac. 188. 

75. Liability Imsurance—Cost and Expenses 
of Suit.—Even if costs of suit are not embraced 
in the indemnity clause of a policy insuring an 
employer against liability for injuries, insurer 
being liable to pay the expense of a doctor for 
an injured employee in any event and having 
notice of the doctor’s action against insured, 
it is bound by the judgment against insured for 
his services, and is legally bound to pay it, 
with the expenses insured was put to in de- 
fending the action.—Hudson River Telephone 
Co. v. Aetna Life Ins. Co., N. Y., 121 N. Y¥. Supp. 
565. 

76. Marriage—Annulment.—Where @& man 
lawfully arrested for seduction on a warrant 
based on probable cause marries prosecutrix to 
procure his discharge, he cannot annul the mar- 
riage on the ground of duress.—Thorne v. Far- 
rar, Wash., 107 Pac. 347. 

77. Master and Servant—Assumed Risk.—A 
servant held not to assume the risk of injury 
caused by the negligent performance of a duty 
. by the master.—Anderson v. Globe Nav. Co., 
Wash., 107 Pac. 376. 

78. Fellow Servant.—A towerman in charge 
of the semaphore and interlocker at the cross- 
ing of two railroads held a fellow servant of an 
engineer of one of the railroads.—Stever v. Ann 
Arbor R. Co., Mich., 125 N. W. 47. 

79. Injury to Servant.—Under Const. art. 
9, sec. 36, abolishing the fellow servant rule, 
held that a servant injured through the neg- 
ligence of a fellow servant may sue both the 
master and fellow servant.—Coalgate Co. v. 
Bross, Ok., 107 Pac. 425. 


80. Injury to Servant.—On the issue as to 
the cause of a fly back from a ripsaw, evidence 























as to the cause of the other fly backs on the 
same saw during the same month held admis- 
sible-—Van Doorn v. Heap, Mich., 125 N. W. 11. 

81. Liability to Third Person.—As between 
a general master and a temporary employer. 
the party liable for injuries by a servant is 
the one who at the time had control of the 
servant’s conduct.—Alaimo v. E. rrin 
Co., N. Y¥., 121 N. Y. Supp. 563. 

82.——Obvious Risk.—A minor servant, em- 
ployed in a sawmill, assumed the obvious risks 
of the service, and the employer was not bound 
to change the arrangement of the machinery.— 
ee George G. Page Box Co., Mass., 90 


83. Tramroad.—While a tramroad for log- 
ging need not be constructed as well as a com- 
mercial railroad, more care is required to guard 
against injuries to workmen due to defects 
therein.—Campbell v. Hoosier Stave & Lumber 
Co., Mo., 125 S. W. 845. 

84. Mechanie’s Lien—Personal Liability.— 
Where a lessor did not personally contract for 
any improvements made upon leased premises 
by the lessee, he was not personally liable 
therefor, eg he had, by his conduct, es- 
topped himself from asserting the exemption of 
his interest in the premises from liens for labor 
and materials furnished in making the repairs. 
—Shaw v. Spencer, Wash., 107 Pac. 383. 

85. Munici Corporations—Billboards.—An 
ordinance prohibiting the construction of bill- 
boards and advertising structures within ten 
feet of “vg 4 building or structure or street or 
alley line held unreasonable and void.—Curran 
Bill Posting & Distributing Co. v. City of Den- 
ver, Colo., 107 Pac. 261. 

86. Invalid Contract.—A suit to enjoin the 
carrying into effect of an invalid centract by an 
improvement district may be brought in the 
name of one or more of the taxable inhabitants 
of the district for themselves and all others 
similarly situated.—City of El Reno v. Cleve- 
land-Trinidad Paving Co., Ok., 107 Pac. 163. 

87. Use of Streets.—The maintenance of a 
mill flume in a public street so as to prevent 
access thereto by an abutting owner held a 
nuisance, which could be abated by injunction.— 
Hague v. Juab County Mill & Elevator Co., 
Utah, 107 Pac. 249. 

88. Negligence—Care as to Licensee.—The oc- 
cupant of a store owes one whom he induces to 
enter therein on an implied invitation the duty 
of reasonable care to keen the premises in 
safe condition.—William Laurie Co. v. McCul- 
lough, Ind., 90 N. E. 1014. : 

89.——CCustomary Methods.—While negligent 
acts do not cease to be negligent by repetition, 
proof of a customary method of doing an act 
by those who are a and habitually re- 
quired to do it is some evidence as to whether 
the method is negligent.—Campbell v. Chicago, 
R. I. & P. Ry. Co., Ill., 90 N. E. 1106. 

90. Discovered Peril.—Negligence of sta- 
tion agent will not excuse the negligence of a 
train crew in running him down after his dan- 
gerous position was apparent.—Hallock v. New 
York, O. & W. Ry. Co., N. Y., 90 N. E. 1124. 

91.——-Imputed Negligence.—Neither a passen- 
ger on a public conveyance nor one on a hack 
hired from a public stand on the street for a 
drive are responsible for the driver’s negligence, 
if they exercise no control over him further 
than to indicate the route, or the places to 
which they wish to go.—Fujise v. Los Angeles 
Ry. Co., Cal., 107 Pac. 317. 

92. Imputed Negligence.—Where plaintiff 
was riding upon an express wagon by the 
driver’s invitation, the latter’s negligence in 
operating the wagon could not be imputed to 
laintiff.—Ingalls v. Lexington & B. St. Ry. Co., 

ass., 90 N. E. 1154. . 

93. Officers—Exemptions.—The exemption of 
pe officers from responsibility for the neg- 
igence of their subordinates in the discharge 
of their public duties, held to arise from con- 
sideration of public policy.—Barker v. Chicago, 
P. & St. L. Ry. Co., Ill, 90 N. E. 1057. 

94. Pleadings—Necessity to Deny Defenses.— 
It cannot be claimed that matters of defense 
set out in the answer are admitted where the 
same matter alleged in connection with other 
facts in a special defense is denied.—Rand v. 
Butte Electric Ry. Co., Mont., 107 Pac. 87. 
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95. Principal and Agent—Adverse Claims.— 
An agent held not entitled to purchase cor- 
porate stock for her own benefit at a sale for 
delinquent assessments and thereafter set up 
title in herself as against her principal.—Wil- 
son v. Crabtree, Cal., 107 Pac. 328. 


96. Ratification.—The acts or conduct of.a 
principal will be liberally construed in favor of 
ratification of an agent’s acts.—Carlson v. 
Stone-Ordean-Wells Co., Mont., 107 Pac. 419. 


97. Public Lands—Grants to Lands on Stream. 
—Grants by the United States of its public 
lands bounded on streams and other waters, 
made without reversion or restriction, are to be 
construed according to the law of the state in 
which the land lies.—Lattig v. Scott, Idaho, 
107 Pac. 47. 

98. Ratlroads—Look and Listen.—The duty 
of a traveler to look and listen on approaching 
a railroad crossing held to require the traveler 
to exercise care to select a position from which 
an effective observation can be made.—Sprague 
v. Northern Pac. Ry. Co., Mont., 107 Pac. 412. 


99. Receivers—Management and Disposition 
of Property.—The court appointing a receiver 
can provide for .the payment of his expenses, 
including reasonable attorney’s fees.—Thames 
v. Rouse, S. C., 67 S. E. 139. 

100. Replevin—<Action by Constable.—A bond- 
ed constable has such an interest in property 
upon which he has levied that he may sue in- 
dividually in trover to repossess it.—Pepper v. 
James, Ga., 67 S. E. 218. 

101. Sales—Rescission by Seller.—Where ma- 

chinery is received by the purchaser from a 
railroad company upon its premises, under a 
contract providing for its return if not accept- 
ed, held sufficient for the purchaser to hold it 
and notify the vendor that he would not accept 
or pay for it—J. I. Case Threshing Mach. Co. 
v. Huber, Mich., 125 N. W. 66. 
-Transfer of Possession.—Where prop- 
is consigned and delivered to a railroad 
company and accepted for shipment, the rail- 
road company becomes for that purpose the 
agent of the consignee.—Cary v. Williams, Colo., 
107 Pac. 219. 

103. Warranrties.—An express warranty as 
to qualitv precludes an implied warranty, even 
thovgeh it relates to a different quality.—John 
Turl’s Sons v. Williams Engineering & Con- 
tracting Co., 121 N. Y. Supp. 478. 

104. Specific Performance—Defenses.—Where 
one. contracting to convey real estate was not 
the owner and could not perform, the purchaser 
had no right to specific performance.—Morrisey 
v. Strom, Wash., 107 Pac. 191. 

105. Street Railroads—Driving Team.—One is 
not necessarily negligent in driving near a 
railroad because he knows his team is liable to 
be frightened at the cars.—Cincinnati, L.-& A. 
St. R. Co. v. Cook, Ind., 90 N. E. 1052. 

106. Negligent Starting of Car.—The start- 
ing of a street car with a sudden jerk when 
the operatives do not, and have no reason to 
know that a passenger is about to alight is 
insufficient to establish a cause of action for 








102. 
erty 











injuries to the passenger.—Ely v. Southwest 
Missouri R. Co., Mo., 125 S. W. 833. 
107. Subrogation—Mortgage. — Where one 


who has an interest in property, but who is not 
primarily responsible for the payment of the 
mortgage debt thereon, pays it, he is entitled to 
an assignment of the mortgage or to be subro- 
gated to the rights of the mortgagee.—Thomas 
v. Home Mut. Bldg. Loan Ass’n, Ill., 90 N. E. 
1081. 

108. Taxation—Assessment.—Where separate 
lots in a block are contiguous and are owned 
by a single individual, they may be properly 
assessed as one parcel.—Houghton vy. Kern Val- 
ley Bank, Cal., 107 Pac. 113. 

109. Tax Deed.—A tax deed held not in- 
valid because failing to state the date upon 
which subsequent taxes were paid.—Gibson v. 
Garst, Kan., 107 Pac. 40. 

110. Tax Deed.—Tax deeds conveying non- 
contiguous tracts of land, sold en masse for 
a gross sum, are void, even though the county 
be the purchaser.—Page vy. Gillett, Colo., 107 
Pac. 290. 

111. 








Tax Sale.—Tax sale “at the door of 








the courthouse” held a sale “at the courthouse,” 
-—Hobart v. Scott, S. D., 125 N. W. 124. 

112. Tax Title—The surreptitious obtain- 
ing of recognition by a tax deed claimant as 
landlord from a tenant of the former owner 
held not to start limitations running in favor 
of the tax deed.—Laffitte v. City of Superior, 
Wis., 125 N. W. 105. 

113. Tax Titles —Where land owned by A, 
and _ standing in his name in the registry of 
deeds, is assessed to B, as the owner, and is 
sold for taxes and purchased by C, and after- 
wards the land is assessed as the land of C, 
and sold for taxes and purchased by D, the lat- 
ter obtains a good title—Welsh v. Briggs, 
Mass., 90 N. E. 1146. 

114. Telegraphs and Telephones—Delay in 
Delivery.—An action for delay in delivery of a 
telegram, the place where the negligence oc- 
curred held not materia] for the purpose of 
fixing the law determinin plaintiff’s rights.— 
Brown v. Western Union Srelegraph cu, &. <., 
67 S. EL 146. 

115. Tenancy in Common—Consent of Co-Ten- 
ant.—Consent of one of two remaindermen, on 
the termination of the preceding life estate, 
that a mortgagee should retain possession un- 
til the mortgage was paid held a complete de- 
fense to an action by the remaindermen jointly 
to recover possession prior to such payment.— 
Barson v. Mulligan, N. Y., 90 N. E. 1127. 

116. Torts—Obligation of Trustee.—A corpo- 
ration accepting a conveyance of land in trust 
to sell for the best price obtainable held liable 
to the grantor for the difference between what 
the property was actually sold for and what 
the corporation could have obtained for it.— 
Gay v. Young Men’s Consol. Co-Op. Mercantile 
Inst., Utah, 107 Pac. 237. 

117. Proof by Parol Evidence.—An express 
trust cannot be proved by parol.—Kinney v. 
McCall, Wash., 107 Pac. 385. ' 

118. Wendor ahd Purchaser—Consideration.— 
A person who with notice purchases property 
from one who purchased for a nominal or gross- 
ly inadequate consideration is not a bora fide 
re ay v. McCall, Wash., 107 Pac. 














119. Sale of Vendee’s Interest.—Where a 
vendor refused to declare a forfeiture for the 
vendee’s default in installments, the purchasers 
from the vendee could require performance on 
compliance or tender of compliance with the 
contract terms.—Baldwin y. Siddons, Ind., 90 N. 
E. 1055. 

120. Waters and Water Courses—Percolating 
Waters.—The common law rule as to a land- 
owner’s rights to percolating waters has been 
modified in California by the doctrine of sic 
utere tuo.—Miller v. Bay Cities Water Co., Cal. 
107 Pac. 115. : 

121. Wills—Election of Widow.—Where a 
widow elects to take under the law, such elec- 
tion will not render the will inoperative, but, 
as ~atween ytene persons, it will be enforced as 
nearly as vossible.—Pittman v. it c 
107 Pac. 235. Fe ae 

122. Insane Delusion.—Misrepresentation 
of facts by testator or unreasonable or extrav- 
agant conclusions drawn therefrom do not es- 
tablish an insane delusion sufficient to invali- 
bo oy his will.—Snell v. Weldon, Ill, 90 N. BE. 


123 


ao. 








Probate.—The failure of a subscribing 
witness to state that he wrote testator’s name 
at his request can only be raised in probate 
see Pe sy et orien year thereafter, as 
provide v section 6110 (section 2395).— ’ 
v. Barto, Wash., 107 Pac. 191. : — 
124. Work and Labor—Acceptance of Services 
of Attorney.—A client accepting the benefits 
of an action prosecuted by an attorney held to 
consent under Civ. Code, sec. 1589, to the obli- 
gations arising therefrom so far as the facts 
were known, or ought to have been known by 
him.—Batcheller v. Whittier, Cal, 107 Pac. 


125. Quantum Meruit.—One contract 
for the construction of a bridge held not ~~ 
titled to defeat a recovery on quantum meruit 
by proving that he received no benefit from the 
_—. egg a ee sf the destruction of 

e bridge y a flood.—Boyd v. B. 

Cal., 107 Pac. 150. 8 oranges 











